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DISTRICT : DHUBRI 
IN THE COURT OF THE SESSIONS JUDGE, DHUBRI  PRESENT: - Shri T. Kalita, 
  Sessions Judge, Dhubri. 

 Criminal Revision No. 11 of 2019 
(against the Order dated 18.02.2019 passed by Ld. 
Executive Magistrate, Dhubri in Misc. No. 87/2018) 

 
1. Chandan Sharma 
2. Prem Sharma 
3. Ramesh Sharma 
4. Tipu Sharma @ Abhinash Sharma 

All are residents of Ward No. 7, N.S. Road, 
P.S. & Dist. – Dhubri, Assam         .... Petitioners/Revisionists 

 
-Versus- 

Anand Sharma                              .… Respondent/Opposite Party 
S/O. Bhuli Sharma 
N.S. Road, Ward No. 7 
P.S. & Dist. - Dhubri, Assam 
Revision heard on   :- 14-08-2020 
Judgment delivered on  :- 14-08-2020 
 Advocates who appeared in this case:- 
For the petitioners/revisionists :- Mr. M.M. Ahmed, learned Advocate. 
For the opposite party   :- Mr. M. Roy, learned Advocate. 
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J U D G M E N T / O R D E R 
1. This revision is directed against the order passed by the learned Executive 

Magistrate, Dhubri in connection with Misc. Case No.87/2018 by dated 
18.02.2019 whereby the learned Court below has directed the 
revisionist/petitioner to remove the blockage to the drain on their boundaries 
for letting the petitioner to use the drain passing through the revisionist’s land 
and for getting access to the main drain within 7 days and otherwise, they 
would be liable for prosecution u/s 188 of IPC. 

2. The facts leading to file the petition may shortly be stated that one Anand 
Sharma has filed an FIR with the O/C Dhubri P.S. on 01.11.2018 alleging that 
accused Chandan Sharma, Prem Sharma, Ramesh Sharma and Tipu Sharma 
illegally blocked the outlet on the northern side of his house, as a result of 
which water are found overflowing hither and thither. In earlier occasion also 
the accused persons also blocked the said outlet, but it was removed 
subsequently by the then Executive Officer of the Municipality Board, Dhubri. 

3. Police accordingly enquired the matter and has submitted a proceeding for both 
the parties u/s 107 Cr.P.C. The police however submitted the proceeding before 
the learned Addl. District Magistrate, Dhubri who has subsequently made over 
the case to one S.K. Chhetri, Executive Magistrate for disposal. The learned 
Magistrate however received the case record on transfer by dated 26.11.2018. 
An inquiry was ordered to be submitted by the A.S.O, Dhubri by fixing 
18.12.2018. 

4. Opposite party as 2nd party in the proceeding (hereinafter to be referred as 
revisionist) entered into appearance and submitted written statement and the 
case was fixed for submission of witnesses by the 1st party (hereinafter referred 
to be as opposite party). Accordingly, the evidence for the opposite party was 
filed and it was adjourned for cross-examination of PW-1 and the case was 
fixed on 19.01.2019. However, on 19.01.2019 the opposite party has filed a 
prayer for local investigation. No report was received either from the A.S.O or 
from the police as per order of the Court vide dated 26.11.2018. The Court 
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however took the view that inquiry is to be conducted regarding the blockage of 
common path as well as the drain located on the northern side of the opposite 
party. The learned Court below has also directed A.S.O, Dhubri Revenue Circle 
to make an inquiry as to whether there is any alternate route for drainage 
connection from the opposite party’s home to the municipality drain. But, no 
report from the A.S.O was received. But, on 18.02.2019 the learned Court 
below has passed the impugned order stating that she received the report of 
the A.S.O and accordingly visited the place personally from where she got 
satisfaction about the existence of drain which is connected to the municipality 
drain. There is no alternate drain through which opposite party can get access 
to the municipality drain. Due to personal enmity regarding their sharing of 
paternal property, two parties who are brothers are engaging in various 
disputes. Accordingly, the learned Court has directed the revisionist/petitioner 
to remove the blockage within 7 days as stated above; otherwise they will have 
to face consequence u/s 188 of IPC which has given rise to this revision 
petition. 

5. It is the submission of the learned counsel for the revisionist/petitioner that the 
police has submitted report regarding proceeding u/s 107 Cr.P.C. and the case 
was fixed for evidence of the opposite party (1st party). But, during this stage, 
Court has visited the place of occurrence personally without any notice to the 
parties and passed the impugned order probably under the garb of Section 133 
of Cr.P.C. despite the fact that the dispute in between the parties are purely 
private in nature. According to him, the learned Court below ought to have 
proceeded with the case according to the provision of law, but the learned 
Court below by passing the different provisions of law as ordained has passed 
an order in connection with a proceeding which amounts to the abuse of the 
process of the Court and such type of order cannot withstand the test of legality 
both from the angle of law as factual point of view. 

6. I have carefully perused the existing materials on record. The case record of the 
lower Court below as has been called for is also being perused carefully. 
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7. The moot point to be answered as to whether the impugned order is 
sustainable both in the point of law as well as in facts or not. 

8. Upon perusal of the impugned order together with the existing materials on 
record, it appears that the Misc. case being no. 87/2018 was arising out of a 
non-FIR case no. 278/2018 submitted by the police on being enquired the 
matter regarding dispute as revealed from an FIR filed by one Anand Sharma 
on 01.11.2018. The non-FIR case was filed u/s 107 Cr.P.C., but the order 
passed by the learned Court on transfer vide dated 26.11.2018 is found silent 
as to whether the learned Court below has taken cognizance of the case for 
proceeding either u/s 107 Cr.P.C. or u/s 133 of Cr.P.C. Section 107 Cr.P.C. 
dealing with the job for keeping the peace and public tranquility which may 
probably occasion a breach of the peace or disturb the public tranquility and as 
a result of which such person is required to show cause as to why he should not 
be ordered to execute with a bond, with or without sureties for keeping the 
peace for such period, which must not be exceeding one year. It is a prohibitory 
in nature whereas Section 133 of the Cr.P.C. deals with a conditional order in 
removal of nuisance. 

9. Herein in the instant case, it is an admitted fact that the parties are brother in 
relation. So, properties have been partitioned, but the parties are not satisfied 
with the sharing of their land and accordingly, water logging problem has 
created some nuisance because of the blockage made by the 
revisionists/petitioners against the passage of letting out of waste water from 
the drain of the opposite party causing disturbance followed by creation of 
nuisance. The learned Magistrate ought to have drawn a proceeding either u/s 
107 Cr.P.C. or 133 of the Cr.P.C. as the case may be. But, the learned 
Magistrate is found silent as to the fact of taking of cognizance of the 
proceeding in particular provision of law. If the learned Magistrate draws a 
proceeding u/s 107 Cr.P.C. shall must have to follow the scheme as ordained 
u/s 111 to 116 Cr.P.C. But, the learned Court below has neither followed the 
provision and rather, entertained a written statement to be had from the 
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revisionists/petitioners. As such, procedure likely to be enforced u/s 107 Cr.P.C. 
is not found adhered by the learned Court. Whenever the Magistrate confronts 
a report of police officer or other information regarding an unlawful obstruction 
etc. can make a conditional ex-parte order u/s 133(1) Cr.P.C., service of order 
on the person against whom it is made can be passed u/s 134 Cr.P.C. In case of 
urgency temporary injunction may be issued u/s 142 Cr.P.C. and to show cause 
against whom the person the order is made u/s 135 Cr.P.C. If there is no 
appearance, the Court should ask the person whether the existence of public 
right is denied u/s 137 Cr.P.C. If there is denial, inquiry is to be made and a 
finding be recorded u/s 137(2) Cr.P.C. If the finding is that there is reliable 
evidence to support his claim, the proceeding shall be stayed until the decision 
of the Civil Court, and if it is decided that the claim is not well founded, 
evidence is taken and the conditional order is made absolute or proceedings are 
dropped u/s 138 Cr.P.C. Magistrate may direct local investigation or examine an 
expert u/s 139 Cr.P.C. If the order is made absolute after enquiry the 
Magistrate shall proceed to enforce its order u/s 141 Cr.P.C. This is the scheme 
of the proceeding by virtue of a conditional order passed u/s 133(1) Cr.P.C. has 
been resulted into its logical conclusion. 

10. But, herein the instant case, opposite party/ 1st party has filed the evidence and 
the case was fixed for cross-examination of the 1st party at this time. The 
learned Court had resorted to the provision of Section 139 Cr.P.C. and she 
herself visited the place of occurrence and her observation has been reflected in 
the conditional order. Section 139 Cr.P.C. deals with the power of a Magistrate 
to direct local investigation and examination of an expert for the purpose of an 
inquiry u/s 137 Cr.P.C. or 138 Cr.P.C. This section confers power only on the 
Magistrate to direct the local investigation and examine an expert witness. Local 
investigation does not merely mean one’s own observation. All the things but 
even ascertainment of facts by recording the statement of the witness as it was 
held in the case of Amar Singh reported in 1980 Criminal Law Journal 1350 
(Allahabad). The power of Magistrate to investigate the matter locally is 



Criminal Revision No. 11 of 2019 
   

 Page | 6   

however not foreign to the Cr.P.C., but Magistrate must have to prepare a 
memorandum which forms a part of the record. The copy of such memorandum 
shall have to be given to the parties free of cost. Moreover, due notice has to 
be given to the parties before performing any local investigation. Moreover, 
local inspection must have to satisfy three conditions. It must be necessary to 
appreciate the evidence given, due notice of the inspection should be given to 
the parties and a memorandum of facts as observed should be recorded 
without any unnecessary delay. But, herein the instant case, the Magistrate 
locally investigated the case without any notice at a stage when the case was 
fixed for cross-examination of the 1st party. So, the procedure as adopted by 
the learned Court below has given a total good-bye to the provision of the law 
which is neither the intention of the legislature nor its wisdom. Accordingly, 
such type of order as passed by the learned Court below cannot withstand the 
test of legality and if this order is allowed to be continued, then it will be a 
mockery to the established principle of law and hence, it is hereby quashed. 

11. In the result, the order passed by the learned Court below by dated 18.02.2019 
stands quashed and set aside. 

12. Thus, the revision stands disposed of on contest. 
13. Let the copy of the judgment along with the LCR be sent to the learned Court 

below. 
14. The case is disposed of accordingly. 
15. Signed, sealed and delivered in the open Court through video conferencing on 

this the 14th day of August, 2020, at Dhubri. 
 
Dictated & corrected by me. 

(T. Kalita) Sessions Judge, Dhubri              (T. Kalita)     Sessions judge, Dhubri 


